
The disposition of intellec-
tual proper ty presents
unique challenges and

opportunities for estate planners,
most of whom are not fully
informed about copyright law. In
the disposition of intellectual
property, both tax and nontax
issues can be more complex than
for other, more common assets,
such as marketable securities,
real estate, and closely held busi-
ness interests. These differences
are critical for songwriters, play-
wrights, authors, and others for
whom copyrights are their prin-
cipal assets.

In estate planning for copy-
right holders, the practitioner
must work with the
already complex
income, gift, and
estate tax rules,
together with an
overlay of the com-
pletely unrelated
set of rules gov-
erning the owner-
ship and disposi-
tion of copyrights.
This mixture is fur-
ther muddled by the recent
change in federal tax law1 that
reduces the maximum estate and
gift tax rate between 2002 and
2009,2 increases the amount of
property that may be transferred
free of estate tax at death between

now and 2009,3 repeals the estate
tax entirely in the year 20104 (but
substitutes a carr yover basis
regime), and finally, repeals the
repeal of the estate tax, the rate
reductions, and exemption
increases after 2010.5

The 1976 Copyright Act,6

which became ef fective on
January 1, 1978, establishes the
rules for copyright protection for
works of authorship.7 Prior to that
date, the Copyright Act of 1909
generally governed the protec-
tion of copyrights. Under the 1976
Act, registration of a copyright is
not necessary for protection of a
work subject to the act; protection
is automatically extended when-
ever the works are created.
However, registration of copy-
rights is necessary to enforce
protectible rights.

Section 106 of the 1976
Copyright Act generally gives the
owner of a copyright the exclu-
sive right to do, and to authorize
others to do, the following:
1) Reproduce the work in copies
or phono records.

2) Prepare deriva-
tive works based
upon the work.
3) Distribute co-
pies for phono re-
cords of the work
to the public by
sale or other trans-
fer of ownership,
by rental, lease or
lending.
4) Per form the

work publicly, in the case of lit-
erar y, musical, dramatic and
choreographic works, pan-
tomimes, and motion pictures
and other audiovisual works.
5) Display the work publicly, in
the case of literary, music, or dra-

matic and choreographic works,
pantomimes and pictorial,
graphic or sculptural works,
including the individual images of
motion picture or other audiovi-
sual work.
6) In the case of sound record-
ings, to perform the work pub-
licly by means of a digital audio
transmission.8

A work that is not for hire that
is created on or after January 1,
1978, is protected from the date
of its creation for a period that
equals the author’s life plus an
additional 70 years.9 If the work
was created by the joint effort of
two or more authors who do not
work for hire, the term lasts for
70 years after the last surviving
author’s death.10

The term for works made for
hire or for anonymous or pseu-
dononymous works (unless the
author’s identity is revealed in
copyright office records) is 95
years from publication or 120
years from creation, whichever
is shorter.11 The same rules gen-
erally apply to works created
before January 1, 1978, except
that in no case does the term of a
copyright for pre-1978 works
expire before December 31,
2002.12 For works published
between January 1, 1978, and De-
cember 31, 2002, the copyright
does not expire before December
31, 2047.13

For works originally created
and published or registered
before January 1, 1978, the orig-
inal copyright protection endured
for a term of 28 years, subject to
a renewal term of 28 years. The
1976 Act, together with other
changes in the law, provide a total
renewal term of 67 years. This
provides for total protection,

including the original 28-year
term, of 95 years.

A work made for hire is
treated differently for both tax
and copyright purposes. A work
made for hire is a work prepared
by an employee within the scope
of employment or a work specif-
ically ordered or commissioned
for certain specific purposes.14

The period of protection of a work
for hire is not related to the life of
the author. Instead, the copyright
protection lasts for a period that
expires upon the earlier of 75
years from the year of first pub-
lication or 100 years from the date
of creation.15

The 1976 Copyright Act pro-
vides that the author has an
absolute right to terminate the
grant of either an exclusive or
nonexclusive transfer or a license
of a copyright at any time during
a five-year period beginning 35
years after the grant.16 If the
author is deceased, this right
passes to the surviving spouse,
children, or grandchildren of the
author, but the right cannot be
transferred by will.17

The right of termination
reserved to the author or to the
author’s spouse or issue raises a
number of highly technical tax
questions. In general, the analy-
sis of gifts, sales, and other trans-
fers for tax purposes is ordinarily
based upon the irrevocable na-
ture of such transactions. The
right to terminate the grant of
any interest in a copyright there-
fore raises problems that most
tax planners do not ordinarily ad-
dress. These issues may include
the valuation of the right to ter-
minate, the inclusion of assets in
the estate of a decedent possess-
ing the right to terminate, and
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the effect, if any, on certain intended irrevo-
cable transfers, such as charitable gifts and
marital trusts.

Lifetime Transfers versus
Transfers at Death

Planning for the disposition of copyrights
often involves trade-offs between income tax
benefits and estate tax benefits; that is,
between lifetime gifts and transfers at death.
The starting point for any analysis or planning
is the recognition that copyrights are not cap-
ital assets in the hands of their creators.18

This tax rule vastly restricts lifetime estate
planning opportunities for creators of copy-
rights, particularly as the tax on estates
declines between now and 2009 and then dis-
appears altogether in 2010. (This rule does
not apply to works made for hire. Because the
owner of the copyright of a work made for
hire would not be the taxpayer whose per-
sonal efforts created the copyright, the copy-
right may qualify as a capital asset.19)

Many estate planning techniques imple-
mented during the lifetime of an individual are
designed to remove the future appreciation of
an asset from an individual’s estate. Typically,
the trade-off for the removal of future appre-
ciation is a carryover of the tax basis of the
asset transferred. That is, the transferor’s tax
basis becomes the tax basis for the trans-
feree. In contrast, if the asset remains in a
transferor’s estate, the full value of the asset
is included in the estate, but the transferee’s
tax basis is stepped up to reflect the fair mar-
ket value of the asset as of the date of death
or, when appropriate, six months after the
date of death. As a result, the transferee can
sell the asset at the value established in the
estate without incurring a gain for apprecia-

tion that took place before the transferor’s
death.

This trade-off often produces favorable
results because the estate tax rate histori-
cally exceeded the gift tax on a lifetime trans-
fer plus the income tax on the sale of an asset
(the basis often being zero). Further, most
estate taxes must be paid within nine months
of the date of death. In contrast, the recipient
of a lifetime transfer can control the timing of
the income tax by deciding when to sell the
property.

The following example illustrates the tax
benefit—prior to the change in the estate tax
law—of removing an appreciating asset from
an estate: Assume that in 2001, a parent gave
away an asset with a fair market value of
$675,000 to a child and avoided paying a gift
tax by utilizing all of the parent’s lifetime
credits. At the time of the gift, the parent had
a tax basis in the asset of $100,000. The par-
ent anticipated that the asset would appreci-
ate to at least $2 million before the parent’s
death. The transfer of the asset in 2001 will
remove the asset and all appreciation of the
asset from the parent’s estate. Therefore,
under the old law (assuming that the asset
was worth $2 million at the date of the parent’s
death), the parent would avoid a 55 percent
tax on appreciation of $1,325,000 (the appre-
ciation after the gift). This would result in
tax savings to the parent’s estate of approxi-
mately $730,000.

Because the asset was transferred as a
gift, the child has a tax basis in the asset of
only $100,000 and will have to pay income
tax on the asset’s appreciation at the time he
or she sells or otherwise disposes of the
asset. Assuming an effective income tax rate
on capital gains for a California resident of 25

percent, the child would eventually pay
income tax of approximately $475,000 upon a
sale of the $2 million asset, assuming that
capital gains rates apply.

If the parent had not made a gift of the
asset to the child during the parent’s lifetime,
the parent would have incurred an additional
$730,000 of estate tax on the appreciation of
the asset. However, the child would have
avoided the income tax of approximately
$475,000 on the sale of the asset because the
child would get a step-up in basis of the asset
to $2 million, the fair market value of the
asset included in the parent’s estate. Since the
estate tax on the appreciation of the asset
exceeded the income tax resulting from the
sale of the asset, the lifetime transfer of the
asset produced substantial tax savings.

However, if the gift asset was a copyright,
the tax payable by the child upon the sale of
the copyright would not be eligible for capi-
tal gains treatment. Instead, a copyright
retains its status as a noncapital asset in the
hands of the child because the child’s tax
basis is determined by the parent’s tax basis.20

While the lifetime transfer removes future
appreciation from the parent’s estate, it does
not avoid the income tax on the built-in gain
on the date of transfer or the income tax on
any appreciation thereafter. This apprecia-
tion would be taxed at the combined federal
and state rate for ordinary income (45 percent
for California residents in the highest tax
bracket), or approximately $900,000, an
amount substantially greater than the sav-
ings derived by removing the appreciation
from the taxpayer’s estate.

Even if by 2007 there were no built-in gain
as of the date of the lifetime transfer, tax rates
on estates will not be much higher than rates
on ordinary income. Tax planning may thus
favor retention of a copyright in the estate of
the creator so that beneficiaries will get a
step-up in basis of, and thereby avoid ordinary
income tax rates on, the built-in gain. More
important, since the beneficiaries’ basis in
the copyright would not be determined by the
deceased creator’s basis, the copyright would
convert to a capital asset. Accordingly, any
future appreciation would be taxed at the pre-
sumably lower capital gains rates. These ben-
efits are obtained at the cost of inclusion of the
copyright in the creator’s estate, making it
subject to estate tax rates that are approxi-
mately equal to income tax rates.

When the estate tax is repealed in 2010, an
entirely different set of considerations could
apply. The scheduled elimination of the estate
tax is accompanied by the application of car-
ryover basis rules for beneficiaries of an
estate. While the law as drafted provides a par-
tial step-up in the basis of assets, the amount
of the step-up is limited to $3 million for a sur-
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The Valuation of Copyrights
While there is no simple method for determining the value of a copyright, there are a num-

ber of factors that should be considered. Principal among these are the income stream avail-
able to the holder of a copyright and the term of the projected income stream. Obviously there
are many factors that could affect the projected income stream. Moreover, the term of the
copyright and the termination rights of the creator raise some interesting questions in the
evaluation of copyrights.

First, for copyrights created before January 1, 1978, renewal rights are granted to the cre-
ator or the creator’s surviving spouse and children. Thus, under the old law, the creator or
the creator’s heirs could reclaim the value of the copyright. For example, if the creator trans-
ferred rights to the renewal term of a copyright other than by will before 1978, the heirs can
recapture the rights to the copyright by terminating prior grants. For a transfer after 1978,
the right to terminate the transfer exists during a five-year period which starts at the end of
35 years after the transfer. The grant may be terminated by serving notice on the grantee dur-
ing a specified notice period, which is more than two years but less than ten years before the
termination date stated in the notice.

These rules can affect the valuation of copyrights. Therefore, in valuing a copyright, an
appraiser will have to take into account the value of the reversionary interest in the rights pre-
viously granted by the owner of the copyright.—W.M.W. & B.A.M.
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viving spouse and $1.3 million for other ben-
eficiaries (which could also include a surviv-
ing spouse).21 If these rules apply, the copy-
rights held by the estate of a deceased
taxpayer would be the most likely to receive
the step-up in basis for two obvious reasons.
First, without the step-up in basis, any gain on
the subsequent sale of the copyrights would
be taxed at the higher ordinary income tax
rates, and second, by applying the substi-
tuted basis rules of IRC Section 1014,22 the
copyrights would then become capital assets
for the beneficiary.

Holders of copyrights who are not the
creators of the copyrights can generally min-
imize the estate and gift taxes in transferring
copyrights in the same methods used in trans-
ferring other capital assets. This may involve
the use of family limited partnerships, trans-
fers to grantor retained annuity trusts, or
sales to defective grantor trusts. However,
for creators of copyrights, the planning oppor-
tunities are more limited because of the tax
consequences associated with their treat-
ment as noncapital assets. While the tradi-
tional planning techniques may be useful in
removing the future appreciation in assets
from an individual’s estate, they do not elim-
inate the built-in gain or change the charac-
ter of the resulting gain upon the sale.

Charitable Remainder Trusts

A charitable remainder trust—a traditional
estate planning technique—can be applied
ef fectively to minimize these problems.
Basically, a charitable remainder trust is a
split interest trust in which an income inter-
est is set aside for one or more noncharitable
beneficiaries and a remainder interest is set
aside for a charitable beneficiary. Typically, a
donor contributes assets to an irrevocable
trust in exchange for the right to receive a
payment, either for a designated term of years
or for the life or lives of one or more individ-
uals. The donor may establish the amount
of the payment made by the trust to the donor
as either a fixed annual annuity or as a uni-
trust payment measured by a percentage of
the fair market value of the assets in the trust,
valued annually. A trust that provides for the
payment of an annuity is generally known as
a charitable remainder annuity trust or a
CRAT.23 If the payment is in the form of uni-
trust, the trust is commonly known as a char-
itable remainder unitrust or a CRUT.24 The
annual payment to the beneficiaries from
either a CRAT or a CRUT must be not less
than 5 percent nor more than 50 percent of
the trust assets.25 In both cases, the value of
the remainder to the charitable beneficiaries
must be at least 10 percent of the initial net fair
market value of property transferred to the
trust.26

Unitrust payments from a CRUT can take
a variety of forms, the most basic of which is
a fixed percentage of the net fair market value
of the assets, valued on an annual basis.
However, in many cases, the trust may not
have sufficient liquid assets to make a pay-
ment to the donor each year. In order to avoid
using principal to make payments, the terms
of the trust can limit the payment to the lesser
of a fixed percentage of the net fair market
value of the assets or the net income of the
trust.27 Thus, if a trust has no net income
during the year, the trust would have no oblig-
ation to make a payment to the donor.

Another version of CRUT payments is a
net income charitable unitrust with a make-
up provision under which the trust distributes
to the noncharitable beneficiaries in later
years sufficient income to make up for any
shortfall between the unitrust amount and
the net income of the trust in prior years.28

This type of trust is known as a net income
make up charitable remainder unitrust or a
NIMCRUT. 

Finally, another version of a charitable
remainder unitrust allows a NIMCRUT to
flip into a regular unitrust without any net
income limitations.29 However, the trigger-
ing event for the flip cannot be at the discre-
tion or within the control of the trustee. The
sale of unmarketable assets and changes in
family relationships, such as a marriage,
divorce, death, or birth of a child, will not be
considered discretionary or within the control
of the trustees or other persons. After the
flip, the trust pays a fixed percentage of trust
assets to the noncharitable beneficiary, irre-
spective of the income earned by the trust
each year.

A NIMCRUT with a flip provision can
prove useful to the creator of a copyright.
For example, assume that a 65-year-old cre-
ator owns a copyright that is expected to
appreciate in the future. It is possible that
the death of the creator will cause dramatic
appreciation in the value of the copyright.
Currently the royalty that the creator receives
from ownership of the copyright is relatively
small, perhaps $20,000 per year. Based upon
the current royalty stream, the value of the
copyright is estimated at $200,000. The cre-
ator is not married but has a 40-year-old
daughter whom the creator would like to
benefit. The creator can manage the copyright
during his lifetime but anticipates that the
copyright will be sold and would like the pro-
ceeds held for both his benefit for the remain-
der of his life and for the benefit of his daugh-
ter for the remainder of her life. However,
the creator does not want to reduce the pro-
ceeds available for investment by paying
income tax at ordinary rates.

The creator can establish a CRUT by con-

tributing the copyright and providing a 6.5
percent unitrust payment, subject to a net
income limitation.30 Each year after the trust
is established, the copyright is valued. The
creator receives the lesser of the income of
the trust or the unitrust payment of 6.5 per-
cent of the value of the copyright. If the copy-
right dramatically appreciates in value (typi-
cally because of an increase in the royalty
stream), the creator will receive larger uni-
trust payments. On the other hand, if, for any
reason, the trust receives little or no income
during any year, the net income limitation
would apply to reduce the trust’s obligation
to pay the creator. If the copyright is sold, the
trust would flip to a regular unitrust provid-
ing for annual payments of 6.5 percent of the
trust assets for the remainder of the life of the
creator and his daughter.

Therefore, if the copyright sold for $2 mil-
lion, the creator and his daughter will have the
full pretax use of the proceeds from the sale
available to generate income for the rest of
their lives (versus $1.2 million on an after-tax
basis). Even if the proceeds do not produce
income at 6.5 percent, the creator and then his
daughter would each receive 6.5 percent of
the value of the CRUT assets each year.
Through the use of this technique, the value
of the copyright will not be reduced by any
income taxes or estate taxes, since the asset
is not includable in the creator’s estate and has
been sold tax free by the CRUT.

Charitable Lead Trusts

A charitable lead trust is similar to a char-
itable remainder trust except that the rights
of the charitable and noncharitable benefi-
ciaries are reversed. In a charitable lead trust,
a charity receives the income interest for a
period of years and the noncharitable bene-
ficiaries receive the remainder.31 Thus, for
transfer tax purposes, either gift or estate,
the value of the property subject to transfer
tax is the remainder interest transferred to the
noncharitable beneficiaries.

Assume, for example, that a 65-year-old
parent owns an asset worth $1 million. The
parent wants to transfer the asset to his or her
child after it provides income of $120,000 per
year for 10 years to the parent’s favorite char-
ity. After 10 years, the asset, together with all
rights to its income, will be transferred to
the child. Under these terms, the value of
the gift to the child is the difference between
the fair market value of the property trans-
ferred and the value of the income interest
transferred to the charitable beneficiary.
Based on these facts, the value of the gift to
the child would be approximately $65,000.

The benefit of this technique can be lever-
aged if the asset is first transferred to a lim-
ited partnership and the parent then con-
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tributes the limited partnership interest to
the charitable lead trust. In this manner, the
fair market value of the contribution of the
partnership interest would be less than the
contribution of the asset because of the dis-
counts applicable to valuations of limited part-
nership interests. However, the income
stream available to pay to the charitable ben-
eficiary should remain the same. Therefore,
the lead or income interest to a charitable
beneficiary could be shorter yet achieve the
same value of the gift of the remainder inter-
est to the child. Based upon the previous
assumptions, if the limited partnership inter-
est was discounted by 30 percent, and assum-
ing the same annual payment of $120,000,
the term of the interest to the charity could
be shortened to six years.

Use of a charitable lead trust reduces or
eliminates the transfer tax cost, either estate
tax or gift tax, normally imposed on the trans-
fer of property to intended beneficiaries.
However, the built-in gain on the asset trans-
fer will remain; that is, the transferee will
receive the property with a tax basis equal to
the transferor’s tax basis. Further, because the
transferee’s basis is determined by the trans-
feror’s basis, if the asset is a copyright, it will
remain a noncapital asset. Therefore, a sale
of the copyright would be taxed at ordinary
income rates, not capital gains rates.32

However, if it is the intention of the trans-
feror to retain the copyright in the family,
and no sale is contemplated during the term
of the copyright protection, elimination of
the potential tax on a sale would be irrelevant.
In that case, the problem that a charitable
lead trust can successfully address is the
transfer tax cost that results from the inclu-
sion of the asset in the transferor’s estate (es-
pecially if the asset appreciates in value dur-
ing the transferor’s lifetime).

Other Estate Planning Issues

Estate planning for copyright assets is
simplified if the creator is willing to part with
the expected revenue stream in the future.
For example, a creator, upon creating a new
copyright, the value which has not been estab-
lished, can sell the copyright to a trust for the
benefit of the creator’s children or grand-
children. Assuming that the sale is conducted
at a price equal to the fair market value of the
copyright, the creator will have removed all
future appreciation in the value of the copy-
right from the creator’s estate. Additionally,
because the trust will have purchased the
copyright, the trust’s basis in the copyright is
not determined by the basis of the copyright
in the hands of the creator.33 Therefore, the
copyright is not automatically excluded from
the definition of a capital asset. As a result, the
gain on any eventual sale of the copyright by
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the trust should result in a tax imposed at cap-
ital gains rates.34

The Internal Revenue Code includes spe-
cial rules for the treatment of transfers of
works of art and their copyrights that are
intended to qualify for the gift or estate tax
charitable deduction. In general, the IRC
treats works of art and their copyrights as
interests in the same property. In particular,
the IRC provides that no estate tax or gift tax
charitable deduction is allowed if a donor
transfers a partial interest in property.35

(Exceptions to these rules were made for
transfers to certain specific split interest trusts
such as CRUTs and CRATs.)

If a work of art and a copyright are con-
sidered the same property, the transferor of
one without the other would be treated as a
gift of a partial interest, and, therefore, the pro-
hibition for deducting transfers of partial
interests would apply. For example, an artist
who created a painting has separate prop-
erty rights in both the painting and the copy-
right of the painting. If these are treated as the
same property, the prohibition against trans-
fers of partial interests would apply unless the
creator donated both the painting and the
copyright to the same beneficiary.

However, an exception is provided if a
donation is a qualified contribution, which is
a contribution of a work of art to an exempt
organization whose use of the property is
related to the purpose or function serving as
the basis for the organization’s exemption.36

For example, a donation by an artist of a
painting to a museum for use in public display
or exhibit would generally constitute a qual-
ified contribution. However, if it is anticipated
that the museum will sell the painting, then
the exception would not apply and the copy-
right of the painting would be treated as the
same property.

These rules will not apply to an individual
who does not own the copyright.37 For exam-
ple, a collector of art who does not own a
copyright is not subject to the potential appli-
cation of the partial interest rule. Therefore,
most collectors are able to donate art or the
related copyright of works of art to charitable
organizations without concern over the use of
the property by the charity. However, cre-
ators of copyrights must be careful in select-
ing the charities for their contributions. Either
the property must be used by the charity
towards the charity’s exempt purpose or the
donor must contribute the property and the
related copyrights.

As these examples illustrate, the unique
nature of copyrights requires tax planners to
consider factors that are not present when
planning with many other categories of assets.
With or without the repeal of the estate tax,
copyrights provide serious challenges and
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opportunities for both their creators and their
tax advisers.                                                   ■
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hire. 17 U.S.C. §203(a).
18 I.R.C. §1221(a)(3).
19 The application of the work for hire rules is unclear
when the principal shareholder of a corporation pro-
vides the work for hire to the corporation. The issue is
whether in that instance the corporation would be
treated as the creator, thus barring capital gain treat-
ment. In the case of a widely held entertainment com-
pany, the corporation that acquired the work for hire
produced by the efforts of many individuals would not
likely be treated as the creator.
20 I.R.C. §1221(a)(3)(C).
21 I.R.C. §1022.
22 I.R.C. §1014.
23 I.R.C. §664(d)(1).
24 I.R.C. §664(d)(2).
25 I.R.C. §§664(d)(1)(A), 664(d)(2)(A).
26 I.R.C. §§664(d)(1)(D), 664(d)(2)(D).
27 I.R.C. §664(d)(3).
28 Id.
29 Treas. Reg. §1.664-3(a)(1)(i)(C).
30 The creator would get little income tax benefit from
the contribution of a copyright to a charitable remain-
der trust because deductions for contributions of prop-
erty that would produce ordinary income on sale are lim-
ited to the contributor’s basis in the property. I.R.C.
§170(e)(1).
31 I.R.C. §§170(f)(2), 2055(e)(2)(B), 2522(c)(2)(B).
32 The value of the income tax deduction is limited to
the donor’s cost basis. I.R.C. §170(e)(1).
33 I.R.C. §1012.
34 If the sale of the copyright is not for full fair market
value, other problems could arise. For example, a sale
for less than fair market value would be characterized
as a gift by the creator. As a result, a portion of the trust’s
basis in the copyright would be determined by reference
to the basis of the creator. Upon a subsequent sale by
the trust, a portion of the proceeds would not qualify for
capital gain treatment.
35 I.R.C. §2055(e)(2) (for estates); §2522(c)(2) (for
gifts).
36 I.R.C. §§2055(e)(4), 2522(c)(3).
37 Treas. Reg. §20.2055-2(e)(1)(ii).
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