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We are getting older and living longer. The statistics for 
the growth of the elderly are compelling. In the past few 
years we have seen several types of new private eldercare 

facilities, such as independent living and assisted living pop up in 
the LA area, mostly in more affluent neighborhoods. But make 
no mistake: neither LA nor the rest of the nation is prepared to 
properly care for and house the emerging elderly population.

When I speak with people who now must find some level of 
assisted housing for their elderly parents, their frustration is all too 
common and similar: there are too few choices and none that are 
located in their neighborhood. What an interesting concept – siting 
eldercare facilities “in our neighborhood.” This notion is not just 
for the convenience of the adult child, who wants to remain close 
enough to the parent for visitation purposes, it is also important 
for the elder parent, who should not be relegated to living out the 
rest of his/her life in institutional facilities along major commercial 
corridors. There must be a way to integrate eldercare housing into 
residential neighborhoods, including single-family areas. 

In 2006, the City of Los Angeles adopted an Eldercare Ordinance 
(178,063) which tackled this issue head on. It specifically provides 
for the siting of such facilities in virtually all zones, including single-
family zones, through a process that enables a public hearing and 
the imposition of conditions. One of the biggest issues confronting 
eldercare facilities in the past has been the amount of parking 
that should be required. This ordinance modified the parking 
requirement to more closely reflect the actual parking need, 
thereby eliminating the need for complicated variance hearings. 
This ordinance would not have passed but for the tireless work of 

then Chief Zoning Administrator Robert Janovici, who realized its 
importance and shepherded it through the legislative process.

Now comes implementation. Will the city approve such 
facilities if faced with local neighborhood opposition? There 
have only been a couple of applications utilizing the Eldercare 
Ordinance so the answer is yet unknown. However, recently the 
Tarzana Neighborhood Council demonstrated strong leadership 
on this issue when it voted to recommend approval of an assisted 
living facility in one of its residential neighborhoods. Many of 
the Neighborhood Council members pointed out that it is our 
responsibility as a society to house the elderly in the very same 
neighborhoods in which they had lived for many years, rather than 
succumb to the pressure of forcing them to live in commercial areas. 
In a sense, what the Tarzana Neighborhood Council is saying is 
that while the care of the elderly may be a business, the housing is 
residential in character.

It will be interesting to see how the City deals with this case as 
it makes its way through the process.

As Chairman of the Firm’s GLUEE Department, Ben Reznik’s practice 
emphasizes real estate development entitlements, zoning and 
environment issues, including frequent appearances before city planning 
commissions, city councils and other governmental boards and agencies 
on behalf of real estate development firms and various industries. For more 
information, contact Ben at 310. 201. 3572 or  BMR@jmbm.com
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JMBM’s land use attorneys partnered with the Hollywood 
Chamber of Commerce, including its developer members, 
to draft amendments to the California Environmental 

Quality Act (“CEQA”) (Public Resources Code, Division 
13, Sections 21000 et al) that will provide developers more 
certainty and protection from frivolous lawsuits that have 
threatened Hollywood development in a time of economic 
turmoil. Hollywood Chamber president, Leron Gubler, stated 
that thousands of construction and permanent jobs were lost in 
Hollywood, because CEQA lawsuits against eight key projects 
delayed the developments for one year to eighteen months. As a 

Continued on Page 2

When it comes to real estate, it’s all about location, 
location, location. When it comes to mounting a 
court challenge to a decision by an environmental 

agency, it’s all about standard of review, standard of review, 
standard of review.

At least that’s one of the lessons to be learned from the recent 
35-page opinion by Judge Ernest H. Goldman of the San 
Francisco County Superior Court setting aside the California 
Air Resources Board’s (ARB) greenhouse gas cap-and-trade 
program – the central component of the ARB’s attempt to 
implement AB 32, the California Global Warming Solutions 
Act of 2006.

The petitioners in the case included several environmental 
groups that principally represent low-income communities, 
including the Association of Irritated Residents and 
Communities for a Better Environment. The respondents 
were the ARB and each of the board members, in their official 
capacity.

The petitioners advanced two claims: one directly under 
AB 32, which was unsuccessful, and one under CEQA (the 
California Environmental Quality Act), which was successful. 
The reason for the difference in the outcomes? In large part, the 
standard of review.

Many of the direct claims under AB 32 appeared to have been 
well-founded, focusing on serious flaws in the ARB’s analysis. 
They included the following:

The ARB failed to adopt enforceable standards to •	
regulate the agricultural sector, relying instead on 
economic incentives and voluntary measures; 

The ARB limited its public health analysis to certain •	
geographic regions within the state, failing to analyze 
impacts to other areas even though that information 
was available; and 

The ARB did not adequately consider the effectiveness •	
of its proposed cap-and-trade program, not giving 
effect to evidence that most other such programs had 
failed in reducing emissions (both nationally and 
internationally). 

Although the Court recognized that these arguments were 
potentially meritorious, it rejected all of them (and others) 
because, in adopting the scoping plan, the ARB was considered 
to have acted in a “quasi-legislative” role. Therefore, even though 
the Court concluded that there were “flaws” in the ARB’s 
analysis, it found that it was within the ARB’s discretion, “right 
or wrong … to choose cap-and-trade….”

However, under CEQA, the Court could invalidate the ARB’s 
actions if it found they were not adopted in a manner required 
by law and the Court in fact held that the ARB failed to comply 
with CEQA in (i) analyzing alternatives to cap-and-trade and 
(ii) analyzing public comment.

As to the consideration of alternatives, the ARB limited 
its discussion of all but one alternative to just three pages 
and presented an especially brief and conclusory analysis of 
the carbon fee (or carbon tax) alternative. The Court accused 
the ARB of attempting to “create a fait accompli by premature 
establishment of a cap-and-trade program before alternatives 
can be exposed to public comment and properly evaluated by 
ARB itself.”

Likewise, as to the public comment issue, the Court was 
equally critical, noting that the ARB had approved the cap-and-
trade program before it prepared or issued its written response 
to comments received by the public.

The ARB has stated that it will appeal Judge Goldman’s 
decision. However, an appeal likely would take longer than a 
year to be resolved and the ARB had planned to implement its 
program beginning January 1, 2012. The ARB also could seek a 
legislative solution to avoid the effect of the ruling but that also 
would probably take a similar amount of time.

In the meantime, those potentially regulated by the climate 
change rules are faced with the uncertainties of not knowing 
when ARB’s revised rules will become law and how they will 
be modified.

Rick McNeil is a Partner in the Firm’s GLUEE Department. Rick has 
over 25 years of experience representing operators, developers, 
manufacturers and other industrial businesses against environmental 
claims. For more information, contact Rick at 949.623.7254 or  
RMcNeil@jmbm.com

This article is reprinted with permission. www.Law360.com

Senior Living: Belmont Village of Westwood on Wilshire Blvd.
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FORWARDING SERVICE REQUESTED

The Development Rights publication is published for the clients, 
business associates and friends of Jeffer Mangels Butler & Mitchell 
LLP. The information in this newsletter is intended as general informa-
tion and may not be relied upon as legal advice, which can be given 
by a lawyer based upon all relevant facts and circumstances of each 
particular situation. 

Our experience ranges from individual properties to billion dollar 
portfolios. Large or small, routine or complex, if a legal matter has 
your attention, it deserves ours too.
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